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WJA Twenty-Third Biennial Congress
on the Law of the World

The World Jurist Association’s Twenty-Third Biennial Con-
gress on the Law of the World was held March 22-27, 2009
in Kyiv, Ukraine. This first Congress held in Eastern Europe
brought together delegates from 26 countries, representing
every region of the world. Our Host Committee was chaired
by Valeriy Yevdokymov, Chair of the Union of Lawyers of
Ukraine. A

Sunday, March 22— World Law Day

World Law Day—a unique celebration of the importance of
the Rule of Law—was held on the first day of the Congress.
This year’s celebration was held at the State Tax Academy
where we were treated to'dinner and a wonderful reception.
We were entertained by students of the Academy who
performed traditional Ukrainian dances, songs, and orchestra
music.

Monday, March 23—O0pening Ceremony

The Congress opened at the Ukrainian House. The follow-
ing persons presided over the Opening Ceremonies: WJA Past
and Honorary President, Avv. Lucio Ghia; Head of the Kyiv
City Administration, Leonid Chernovetsky; Ombudsman
of Ukraine, Nina Karpachova; Deputy Head of the Con-
stitutional Court of Ukraine, Anatoliy Golovin; Head of the
Supreme Court, Vasyl Onopenko; Minister of Justice of
Ukraine, Mykola Onishchuk; WJA President, Ronald M.
Greenberg; Deputy Head of the Supreme Court, Olexander
Lavrynovych; Deputy Prosecutor General, Head of the Union
of Jurists, and WJA President-Elect Valeriy Yevdokymov;
Sergiy Vynokurov; Head of the High Council of Justice,
Lidia lzovitova; and Head of the Commission of Supreme
Council of Ukraine, Sergiy Kivalov.

WJA President Ronald M. Greenberg thanked the dig-
nitaries in acttendance as well as sponsors Aerosvit and Chad-
bourne & Parke, LLP. He remarked that the WJA is meeting
today, with the finest judges and lawyers from around the
world, to promote a better tomorrow.
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The Congress opened at the Ukranian house, presided over by Avv. Lucio
Ghia, Leonid Chernovetsky, Nina Karpachova, Anatoliy Golovin, Vasy! Ono-
penko, Mykola Onishchuk, Ronald. M. Greenberg, Olexander Lavrynovych,
Valerij Yevdokimav, Sergiy Vynokurov, Lidia lzovitova and Sergiy Kivalov.

Valeriy Yevdokymov, Chair of the Host Committee, then
read a message from the President of Ukraine welcoming
the WJA to Ukraine and praising the WJA for its role in
promoting democracy and the Rule of Law. The President’s
message concluded with a wish that wisdom and proficiency
guide the WJA and the 23rd Biennial Congress on the Law of
the World.

Mr. Yevdokymov then read a message from Volodymyr
Lytvyn, Chair, Supreme Council, welcoming the WJA and
emphasizing that the WJA “is the largest and most influ-
ential association that can raise a concerted effort from all
nations.” The message concluded that it was an honor to
have Kyiv chosen as the site for the first Congress in the
Eastern bloc.

The Minister of Justice of Ukraine, Mykola Onishchuk,
read a message from the Prime Minister welcoming the
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President’s Message |

Dear colleagues,

Please accept my deep appreciation for having expressed
your high trust to the young, sovereign, independent
state of Ukraine, which is on its way of insistently and con-
stantly strengthening the principles of democracy and the
basis for the Rule of Law and justice, having visited Ukraine
and its capital—Kyiv.

That’s the reason for which I take the successful holding of the Congress as well
as the results of the election and my election for the President’s of WJA office—primarily
as the success of my state—with its rich legal traditions, dignified present and, no doubts,
promising future and our common success, your success, my dear colleagues.

We will extensively continue and strengthen our noble motto “world peace through
the rule of law” by practical, effective contenr, at the same time understanding that
the achievement of these significant aims is possible only by the ways of international
cooperation.

I am sure that the experience of the lawyer, public figure and politician, my partici-
pation in the activity of the WJA will be useful, and I vow and declare that I will serve
for the good of our association.

I see among the urgent challenges—the development of the just concept of the
membership and geographical expansion of our organization. It means that our
nearest object is the attraction of the collective members from the Eastern and Central
Europe. Moreover it is necessary to renew our activity in the countries of Western
Europe, Northern America and Africa. In the nearest future I will provide you with
the new program of our activity.

"4 would like to thank you once again for your constant support and | hope to
greet you in Austria, Vienna 21-25, October 2009, where we will host a celebratory
conference on the Role of the Legal Professional in Conflict Resolution and Recon-
ciliation. After the sessions all the participants of the conference are invited to com-
memorate the 10th anniversary of the opening of the Rule of Law Monument in
St. Margarethen. I hope to see you, my dear colleagues, during this important event

which is of high importance for the WJA and the rule of law.

Warmest regards,

B, Céro

Valeriy Yevdokymov

Renew Your Membership! Don't forget to renew your membership, if you haven't already done so.
Your continued support and participation as a member of the WJA is important to us. Members re-
ceive a free subscription to 7he World Jurist, advance notice and discounted registration to all WJA
events, discounted subscription rates to other publications, access to the WJA Web site, and invitations
to speak and share your expertise with your colleagues around the world.
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Congress continued from page 1

WJA to Kyiv and noting his honor
in being a lawyer and sharing the
great responsibility of legal work.
He noted that in Ukraine, lawyers
in the government have ensured that
the policies are written and laws are be-
ing harmonized; the proficiency and
commitment of the WJA, he stated, will
further international relations.
Speaking on his own behalf, Min-
ister Onishchuk welcomed the WJA
and its delegates and noted his pride
that Kyiv was chosen as it supports
Kyivs efforts to become more demo-
cratic. Rule of law, he noted, is a core
philosophy and key for constitutional
development. Minister Onishchuk call-
ed on Ukraine to make the system
more democratic, create a bicameral
parliament, institute local self-gover-
nance, and establish judicial reform.
Deputy Head of the Supreme
Court, Olexander Lavrynovych praised
the WJA for choosing the right subjects
for the Congress, as it is imperative to
have the legal instruments to address the
current crises. He beseeched everyone in
attendance to meet, learn, and use this
Congress to gather knowledge and
connections from around the world.
Ombudsman of Ukraine, Nina Kar-
pachova, welcomed the WJA and called
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on everyone to work “for poverty con-
trol, migration and rights of laborers,
and anti-terrorism.” Ms. Karpachova
then presented an award of the Om-
budsman to outgoing WJA President
Ronald M. Greenberg for Human
Rights.

Panel Session:

Global Economic Issues

Ms. Iris Jones (USA), Chief Business
Development Officer, Chadbourne &
Parke, LLP moderated the first panel
session during which she noted the
importance of not just looking at the
macro-economic concerns facing gov-
ernments and industries, but the direct
impact these decisions have on indi-
viduals. She urged the members of the
WJA to consider their role in framing
a new economic outlook.

Igor Dryzchaniy (Ukraine) spoke
first on current global economic out-
looks noting “the crisis has hit the most
sustainable institutions around the
world” and “people are talking about
it.” Mr. Dryzchaniy explained how the

market and capitalism can coexist with

human rights.

Mr. Dryzchaniy then called on
the WJA to analyze the legal aspects of
the crisis management including: (1)
exchanging information and drafting
laws, (2) analyzing the laws around the

The Place of Justice in the Legal Terrain of the State panel was moderated by Valeriy Yevdoky-
mov. The distinguished speakers were Mr. Alexander Pasenyuk (Ukraine) and Mr. Sergey Vinokurov

(Ukraine).

I I I T I S T I S T T S T T S S T S T S T S S R

LI I I R T I I O I I T T I T T B T I I T S B T T S S S S S Y

® 8 8 8 8 0 8 8 8008000060088 e

world, (3) preparing reports and writ-
ing papers, and (4) conducting inde-
pendent consulting.

The next speaker was Adam Lind-
gren (USA) presenting a paper pre-
pared by Steven Meyers (USA). Mr.
Lindgren examined the idea that given
the current economic climate this is a
unique opportunity for lawyers to help
their clients. Lawyers can help clients
make rapid decisions when it comes to
land-use planning and growth of cit-
ies. Lawyers must counsel their clients
to function within the law and not ig-
nore it. He claimed that uncontrolled
growth in the west is not sustainable
either environmentally or economical-
ly—as global climate change increas-
es we must refocus our development
Stl‘ategy.

Panel Session: The

Independence of the Courts

First to speak was Constitutional Court
Judge Volodymyr Kampo (Ukraine).
Judge Kampoexplained thatinthe Ukrai-
nian Constitution of 1996, judicial in-
dependence is guaranteed and the court
will declare unconstitutional any law
impeding this independence. He con-
sidered the constitutional reforms that
Ukraine is facing in an attempt to ad-
just to European standards. Judge Kam-
po called for starting anew rather than
updating the old laws because only once
the government is responsible to face
claims from civilians can they move to a
more democratic model. He concluded
that it is the role of the constitutional
and administrative courts to protect
citizens' rights and freedoms and he
again called for the need to ensure inde-
pendence of the courts.

Pedro (Pete) Principe, Lawyer
(Philippines) spoke next on how to
balance an independent judiciary with
state security. He emphasized that
separation of power is the hallmark of
a democratic society and is codified
in the Philippine Constitution; and, a
government should accept the decisions
of the courts. He offered that because of
the unique experience the Philippines
has had under both martial and normal

continued on page 4

Volume 46, No. 2

The World Jurist

3



Congress continued from page 3

regimes that the Philippine experience
is a good model through which to con-
sider whether there can be a balance
of an independent judiciary and state
security.

Prof. Karel Klima (Czech Repub-
lic) then presented a comparative study
on the independent judiciary. “The
transparent separation of the judiciary
from other governmental powers is,” he
argued, “a decisive and important sign
of people’s sovereignty.” Prof. Klima
noted that European constitutional cul-
ture has created specialized constitu-
tional review. He described constitu-
tional courts in Europe—the role they
play, their composition, and their rela-
tionship to the government and to in-
ternational treaties. Constitutional re-
view must ensure that future legislation
will not eliminate the independence of
the judiciary.

The final speaker, and also modera-
tor<of the panel was High Court Judge
Deon Van Zyl (South Africa) who spoke
on judicial independence in the South
African context. He agreed with the oth-
er panelists that a constitutional guat-
antee for independence is neces-sary.
Judges are passing down judgments that
the politicians do not like prompting
them to call the legitimacy of the judge
into question. He argued that the attack
on the judiciary will undermine public
confidence in the judiciary and that the
constitution may need to be amended
to prevent politicians from having the
power to appoint judges.

Tuesday, March 24, Panel
Session: The International

Impact of Climate Change

Dra. Monica Grill (Argentina) modet-
ated the panel and opened with a discus-
sion on the effects of degradation and de-
forestation. The World Bank has recently
calculated that the means of subsistence
of a fourth of the world’s population de-
pend directly or indirectly on the forests.
She argued that this constitutes a motive
for the creation of integrated schemes to
reduce poverty through the sustainable
management of the forests.
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Leslie Lo Baugh (USA) spoke on
the Global Implications of Climate
Change. He discussed the studies be-
ing conducted by militaries around
the globe to determine the effects that
climate change will have on national
security. These militaries project that
if climate change is left unchecked
that there will be a mass migration of
people due to flooding and draughts.
This migration, in turn, will shift the
political stability of many nations.
He discussed various technologies
that are available which can have
measurable impacts without trigger-
ing social dislocation, radical degrada-
tion of standards of living, or placing
huge economic burdens on the global
eCOﬂOmY.

Viktor Dovhan (Ukraine) then
spoke on the UN Framework Conven-
tion on Climate Change (UNFCC).
In noting that 184 countries have al-
ready ratified the Kyoto Protocol, he
called on the United States to join in
ratifying. He explained that the main
feature of the protocol is reduction
targets and that countries must use na-
tional measures to achieve reductions.
Three market based mechanisms to
achieve reduction targets are: (1) emis-
sions trading, (2) clean development,
and (3) joint implementation.

Alice Skipper (Australia) dis-
cussed the legal perspective of Austra-
lias response to climate change. She
opened with pictures and a discussion
of the rich biodiversity in her country
and the effects that climate change
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has and will continue to have on it
Australia, she noted, has responded by
ratifying the Kyoto Protocol and bind-
ing green house gas targets. Ms. Skipper
concluded that there are enough cases
to say that the principles of ecological
sustainable development must be taken
into account in Australia.

Robert Percival (USA) spoke on
global environmental law and how it is
affected by climate change. Global en-
vironment law is not an entirely new
phenomenon and four current factors
are accelerating its development. They
are: globalization of environmental con-
cerns, growth of international trade and
multinational corporations, increased
global collaboration of environmen-
tal NGOs and environmental officials,
development and implementation of
multilateral environmental agreements.
Although no one wants a bad economy,
Professor Percival noted that economic
downturns usually lead to a decrease
in greenhouse gas emissions. With the
environmental opportunities created,
it will be easier to reach a consensus
when the nations gather in Copenha-
gen in December to negotiate the Kyoto
SULCCESSOt.

Panel Session: Protecting

Human Rights While

Combating Terrorism

The first panelist to present was Profes-
sor John Hall (USA) who spoke about
the need for a free press. He cautioned
that since 9/11 many states have fallen

into a trap set by the terrorists by

During the panel on Legal Education and the Role of the Legal Profession, Mr. John Dakin (Ukraine)

addressed the international audience about the necessary elements of legal training in order to
ensure the profession can successful foster the Rule of Law. Also shown is panel moderator Profes-

sor Karel Klima (Czech Republic).
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undermining the foundations of their
systems in response to terrorism. He
then praised the aggressive and diligent
efforts of the free media for keeping
us informed. He noted particular areas
of legal concern: the right of confiden-
tial sources and the right to publish/dis-
seminate information. But, Professor
Hall concluded, post 9/11 laws around
the world have been created with
the specific intent to stifle legitimate
political protest and to punish journal-
ists for exposing government scandals.

Kim Quarles (USA) spoke next on
behalf of Ronald Robinson. Ms. Quar-
les discussed peaceable assembly, speech,
and religion as guaranteed by the Rule
of Law. She argued that the difference
between a terrorist act and a criminal
act is intent. Ms. Quarles noted that
courts have two functions: (1) to work
as a mechanism to balance the exercise
of power over individual rights and (2)
to work to provide redress to anyone
whose rights were violated. Compensa-
tiom for the 9/11 victims was based on
assets and created disparate results for
similarly situated people. Ms. Quar-
les concluded by cautioning that this
mechanism may be modeled for similar
future tragedies.

Speaking about combating ter-
ror-ism and the ensuing disrespect
for individual freedom, Professor Nina
Karpachova (Ukraine) called global
terrorism a problem that knows no
borders. Countries have responded
by developing laws to combat this
terrorism; but, the laws violate hu-
man rights. She noted that terrorism is
now directly relevant to everyone.
She considered the recent increase in
pirate attacks off the coast of Somalia
and said this proves that we can no
longer condone some of the mani-
festations of terrorism. She challenged
everyone to find new ways to combat
this threat.

Next to speak was Gemma Leticia
Tablate (Philippines); she spoke on
the human rights violations of Over-
seas Filipino Workers (OFWs). The
OFWs leave their families and face
loneliness and cultural adjustment;
they play an important role in Philip-
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The Kyiv Congress provided a forum for delegates from around the world to gather and discuss the
most important issues of international law.

pine economy. But, because of the
economic crisis many are losing their
jobs and returning home. Ms. Tablate
called for an international law that
would allow countries to protect their
citizens in other countries. She conclud-
ed that her government is responding
to the impact of the economy by taking
measures to address the problems that
will arise.

Hon. Justice Theresa Uzokwe
(Nigeria) spoke on “The Right to
Die.” The right to life is fundamental
in many international and domestic
documents and this might prevent
individuals from having the right
to take their own lives. The law in
Nigeria says that you can never help
someone kill himself. In the United
Kingdom, a victims consent does not
provide a defense. In contrast, the
Netherlands has legalized euthanasia;
and so, under a strict set of condi-
tions, a physician may assist a patient’s
death. Colombia also has laws allow-
ing one to end his life under certain
conditions.

Eunice Gibson (USA), who also
moderated the panel, concluded with
a presentation on Universal Jurisdic-
tion—new cases and statutes in the
US. She discussed three cases: Black-
water, Chuckie Taylor, and the Chig-
uita Case. Ms. Gibson then explained
that although the Alien Tort Claims
Act (AT'CA) was passed in 1789 it lay
dormant until 1980. She discussed new
legal developments under ATCA.

s e s e e s e0s 080800

I I I I I O I I I T T A S T T B I T T S T T T S S S T S S TS S T Y

e e s

Panel Session: International
Arbitration and Mediation Issues
The first panelist Dr. Ann Brady (UK)
spoke on “Mediation Developments
in Civil and Commercial Problems
faced in the UK.” She noted the in-
crease in the use of mediation across
the European Union. A new EU Di-
rective in 2008 related to civil and
commercial matters seeks to create a
workable light touch directive that
reflects guidelines and best practice
for mediators. The aims of the Di-
rective are to: ensure the quality of
mediation, promote the use of me-
diation, enforce mediation agreements
by way of court orders, ensure confiden-
tiality of mediation, and prevent expiry
of limitation periods during the media-
tion process.

Justice E’xiang Wan (China) spoke
next on the “Relationship Between Ar-
bitration and Adjudication in China.”
China allows for judicial review of ar-
bitration. He explained that in 1987
when China ratified the 1958 New
York Convention on the Recognition
and Enforcement for Foreign Arbitral
Awards, it found that the Convention
does not deny the rationality of judicial
review of arbitration. However, he not-
ed that Chinese judges should be mod-
erate and restrict judicial power and so
not engage in excessive review going be-
yond the Convention.

Jeremy Sharpe (USA) spoke next
on international arbitration. Although

continued on page 6
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Congress continued from page 5

arbitration is a private affair, Mr.
Sharpe described the role of states as in-
dispensable—they establish the frame-
work and they empower private enti-
ties to use arbitration. Almost all states
have joined a global adjudication
system. [rag—a case study of a state
hostile to international dispute resolu-
tion processes—has no international
arbitration statute and therefore can-
not participate in the global system
and will have trouble participating
in global trade commerce. Noting
its importance, Mr. Sharpe called on
Iraq to sign the NY Convention.
State support is crucial unless national
courts are willing to enforce arbitration
agreements.

Senior Judge Guomei Zheng (Chi-
na) spoke on the “Chinese Judicial
Mediation System and its Applica-
tion.” In China, judicial mediation is
also called litigation mediation; it is a
litigdtien process during which both
parties reach an agreement and solve
civil disputes through negotiation on
a voluntary and equal basis under the
auspices of the judge.~He credited
much of the success of judicial me-
diation in China to its cultural back-
ground, Judge Zheng continued that
in judicial mediation “the parties know
best the merits of the dispute and their
own interests. The compromise reached
at their own discretion shall be more
favorable for their interests and proxi-
mate to the substantive equality that
the parties pursue.” Judicial mediation
helps improve judicial efhiciency and
economize judicial resources.

The next panelist speaking on arbi-
tration and criminal law was Prof. Dr.
Alexander Belohlavek (Czech Repub-
lic). He wanted to find an intersection
between the two subjects as they are
seemingly incompatible—arbitration is
governed by private law and criminal
law is a public law matter. Although
there is no definition of criminal law
in any international law sources, he is
of the belief that lawyers can un-
derstand what is meant by criminal

law. Prof. Belohlivek discussed the
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The students of the National University of State Tax Service of Ukraine entertained the
delegations during the World Law Day Celebrations.

International Criminal Courts task
force: on criminal law and arbitra-
tion and noted several
where ‘criminal law and arbitration
intersect. He concluded that this
topic has been subject to scientific
research conducted by the Depart-
ment of Law, Faculty of Economic TU
Ostrava—which is the University where
Prof. Belohldvek lectures.

The panel was moderated by Ron-
ald M. Greenberg (USA), who spoke
next on the developments of arbitra-
tion in California. There parties are free
to select the law they want applied to
their case and so you can spell this out
in your arbitration clause and specify
which law for proccdure and which law
for substance. He concluded by noting
that arbitration has done well in Cali-
fornia because the courts are so con-
gested people have to go elsewhere to
air their complaints.

instances

Wednesday, March 25, Panel
Session: Protection of Invest-
ments/Investment Disputes

Prof. Dr. Alexander Belohlavek (Czech
Republic) spoke on the “Settlement of
Investment Disputes.” It is an area of
law where the interaction of private
and public law is very intensive. He
particularly focused on jurisdiction
and the nature of the law applicable to
the merits, especially on an ICSID
(International ~ Centre for Dispute

6
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Resolution) platform. He considered
the procedural stages to identify and
determine the applicable substantive
law and the steps and phases in the
proceedings for the applicable law.
He discussed the diagonal effects of
investor-state arbitration.

Senior Judge Qiman Ling (China)
delivered a paper on the “Protection
of International Investment in the
Framework of China’s Legislative and
Judicial System.” The Hon. Judge Ling
discussed China’s intensifying efforts to
protect international investment that
has resulted in an appropriate legal
system being set up with great im-
portance attached to the judicial pro-
tection of international investment...”
China is now continuing her efforts to
provide better legal protection for in-
ternational investment. We are confi-
dent that this will surely come true in
a steadily improved environment for
investment.”

Dr. Veijo Heiskanen (Switzerland)
noted that the convenrional wisdom is
that because there is no global treaty we
cannot really talk about a system of free
movement of investment law. There is
no free movement of international
capital. ‘There is some protection for
an investor once he enters a country in
treaty with his, but admission can still
be denied. When investing in a foreign
country, the investor must still comply
with the local law when entering the
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country. He concluded that in practice
bilateral treaties operate as a regulatory
framework for free movement of inter-
national capital.

Panel Session: The Need for

Legal Education & The Role

of the Legal Professional

to Ensure the Rule of Law
Professor Karel Klima (Czech Repub-
lic) moderated this panel noting the
importance of examining the intersec-
tion between education and the role the
trained professionals will play in fur-
thering the rule of law.

John Dakin (Ukraine) emphasized
that although Ukraine has taken steps
to create a functioning executive and
legislature it has never had a judiciary
that has functioned according to the
Rule of Law. Curréntly in Ukraine
there is littde respect for judges;
and, because there is no precedential
system, decisions are often arbitrary.
He argued that only about five of the
lawschools provide enough standards
that students can graduate and function
well in international firms. Law courses
in Ukraine do not encourage creative
thinking. Law graduates can practice
without an exam (an advocate can take
an exam and join the Ukrainian Bar
Association). Mr. Dakin further decried
the fact that there are no professional
standards that set up uniform standards
and the opportunity to go abroad is
not readily available to law graduates.
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Edward J. Sullivan (USA) pre-
sented a paper entitled “Land Use in
the United States: Evidence that the
Rule of Law is Alive and Well.” Con-
trary to popular belief and prejudice,
lawyers prevent tyranny and chaos. He
looked to land use law as evidence that
the Rule of Law is alive and well accord-
ing to the vision of Charles S. Rhyne,
founder of the WJA. Land use typi-
cally unfolds as a “contentious” debate
between landowners, developers, and
conservationists. It is a vexing issue in
the US because “the individual right
to own and use property clash[es] with
the modern day realities of protecting
a nations treasures and interests at the
local, state, and national levels.”

Benjamin E. Griffith (USA) spoke
on “The Development of the Rule of
Law” and noted that “when we as law-
yers and legal professionals do not com-
plain when the Rule of Law is abused
we become a part of the process. There
are instances when we must come for-
ward, times when lawyers themselves
must put themselves on the line.” Law
should be “accessible, precise, foresee-
able in the way it is applied, it is just
and equitable, it holds value and there
is respect.”

Speaking on the solidarity of law-
yers, Paata Tsnobiladze (Georgia) asked
whether there is anything in common
that makes such solidarity possible.
Essentially, he answered, that all lawyers
serve the Rule of Law is the most im-
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portant starting point for solidarity,
consolidation, and collaboration. A law-
yer should, no matter what happens,
remain a professional. Mr. Tsnobiladze
continued, democracy is a journey not
a destination and the standards are the
same but wider and broader.

Yun-Sang Kim (Korea) concluded
the panel with a talk on “The Role of
the Prosecutor in Economic Crisis.”
Heexplored different types of crimes com-
mitted by Korean corporations when
public funds are expended and discussed
effective responses to the crimes. He as-
serted that investigations and prosecu-
tions should be aided by international
cooperation especially in instances of
globalized crime or assets being conceal-
ed in foreign countries. In the Korean
case, Mr. Kim concluded that long-
term investigation will improve account-
ability and governance and will “help
them in gaining more trust from both
domestic and overseas markets.”

Panel Session: Protecting
Intellectual Property from
International Piracy

Maren Christensen (USA) moderated
this panel and spoke on the problems
associated with international film pi-
racy—people bring camcorders into
theaters and make illegal copies avail-
able. She demonstrated how quickly an
illegal DVD can be reproduced and
distributed around the world in mere
days. The Rand Corporation think-
tank has produced studies showing that
organized crime is involved in many
countries; and, the proceeds of this pi-
racy support all kind of other criminal
activities.

Dong Zhang (China) spoke on
the “Legal Perspective of Traditional
Chinese Medicine Patent Challenge.”
One of the problems, she noted, is that
it is rather hard to obtain one core pat-
ent on ‘traditional Chinese medicine’. In
order for China to develop into a nation
with developed medicine, it should make
efforts to award foreign and domestic re-
searchers and enterprises more patents
and cultivate more Traditional Chinese
Medicine Patents. She concluded that

continued on page 8
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Congress continued from page 7

through revolutionary reform of patent
legislation within five years China will
realize its national strategy of promot-
ing traditional Chinese medicinal de-
velopment and internationalization.
Peter Marcus (USA) focused his
discussion on trademark—emphasiz-
ing that since the industrial revolution
and the mass production of goods, con-
sumers no longer have the ability to
know their goods. So, trademark law
arose to protect consumers and inform
them about the source and quality of
the goods. For retail, this pro-tection
might simply be about prestige; for medi-
cine it might mean the difference
between health and death. For example,
you see the logo of the WJA and you
know the quality associated with it.

Thursday, March 26,
Demonstration Trial

The Demonstration Trial entitled “Nu-
clear*Energy and Nuclear Weapons:
Legal Right to Develop Nuclear Energy
without Monitoring and Restrictions,
and Legal Right to Develop Nuclear
Weapons as long as other Countries
have Nuclear Weapons™ The court was
a mock of the International Court of
Justice with The Hon. Deon Van Zyl,
The Hon. Yeung, and The Hon. Man-
gaze (presiding as chief justice) on the
bench. Ethia Simha (Israel), Enrica
Ghia, (Italy), and Ronald M. Greenberg
served as counsel. The Demonstration
Trial was moderated by Bruce Lubar-
sky (USA).

Mr. Lubarsky laid out the facts:
Alpha is a country that wants both nu-
clear energy and nuclear weapons with-
out monitoring or restrictions. Beta is
a country that has both nuclear energy
and nuclear weapons, and wants to pro-
hibit Alpha from developing nuclear
energy unless Alpha agrees to monitor-
ing and restrictions. Delta is a small
country located next to Alpha, and is
an ally of Alpha. Delta supports Alpha’s
right to develop nuclear energy without
restrictions. Delta opposes Alpha’s de-
velopment of nuclear weapons. Alpha,
Beta, and Delta are now arguing in the
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International Court of Justice:

1. Does Alpha have the right to devel-
op nuclear energy without moni-
toring and restrictions?

2. Does Alpha have the right to devel-
op nuclear weapons as long as other
countries have nuclear weapons?

Alpha’s position was that the case is
governed by the Convention on Physi-
cal Protection of Nuclear Material and
the Convention on Nuclear Safety. Ev-
ery nation, it was argued, has the right
to develop for peaceful use and for safe
international transfer. It was further as-
serted that a sovereign nation has the
right to develop nuclear weapons. Mr.
Greenberg claimed that the Nonpro-
liferation Treaty is flawed because is ig-
nores exceptions such as India, Pakistan,
and Israel; and, it has not showed signs
of meeting the promise made in the
treaty to eliminate nuclear weapons. Mr.
Greenberg insisted that Alpha has the
same right of Self-Defense as any other
nation. Because the IC] has concluded
that there is neither customary nor in-
ternational law authorizing or prohib-
iting nuclear weapons, Mr. Greenberg,
concluded that the same holds true for
the development of nuclear weapons.

Delta’s position was that it shares
the need for nuclear energy which can

be used in hospitals, to grown more
food, to abolish disease, and to clean
water. Ms. Simha argued that nothing
should impede the inalienable right to
nuclear energy for peaceful purposes.
She asserted that we will all be victims
if we do not use nuclear energy in en-
gineering, in medicine, in agriculture,
and in all walks of life. Ms. Simha
then stated Deltas aversion to nuclear
weapons because they are a threat to all
humankind.

Beta’s position was that nuclear
weapons have disastrous effects—the
extent of which is not yet 100% clear.
Ms. Ghia argued that Alpha was forget-
ting the global dimension to nuclear
energy production; and, she questioned
why Alpha feels the need to develop
without monitoring and restrictions.
Why, she asked, was Alpha not willing
to join the group of states willing to
share information?

When the Court returned with its
decision, it took care to note that ques-
tion two (nuclear weapons) brings up
ethical and moral considerations as well
as legal ones. The Court concluded that
Beta has weapons that are stockpiled
to threaten or use and not for peaceful
purposes. The Court discussed the ille-
gality of owning nuclear weapons and
looked to the human rights law: right
to life, prohibition on torture, liberty,
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health standards, humanitarian law. It
discussed proportionality and the in-
ability for nuclear weapons to differen-
tiate between civilians and combatants.
It found that nuclear weapons have all
the ateributes of weapons of mass de-
struction banned under Hague. Every
state has a duty to refrain from the threat
or use of force against the sovereignty
of another state. The Court thus held:
Alpha has the right to develop nuclear
energy for peaceful purposes, subject
to monitoring and where necessary
restrictions imposed by the TAEA; al-
though there is no express prohibition
against the development of nuclear
weapons, it is contrary to the spirit of
human and humanitarian treaties and
customary law.

Panel Session: The Place of
Justice in the Legal Terrain

of the State

Alexander Pasenyuk (Ukraine) re-
viewed the judicial system of Ukraine
andipgted that the administrative courts
take on all disputes that deal with ac-
tions of government officials. He exam-
ined the challenges facing Ukraine to-
day and declared that it must right the
wrongs from the Soviet era. The public
administration should be accountable

to its constituency.

Sergiy Vynokurov (Ukraine) then
spoke on the role of the public pros-
ecutor in the Rule of Law in Ukraine.
He considered optimal models for the
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public prosecutor’s office in both the
short and long term. A plan to create
a new Public Prosecutor’s Office Law
has been presented to Parliament—
its provisions are not politically mo-
tivated and instead are all based on
the Constitution and the principles of
building a constitutional democratic
state. The Prosecutor’s Office functions
in criminal prosecution and needs a
new Criminal Procedure Code to be
implemented.

Closing Ceremony

During the Closing Ceremony, Mar-
garet Henneberry, Executive Vice
President, announced the names of the
newly elected Board of Governors, who
will serve during the 2009-2011 term:
Valeriy Yevdokymov, (Ukraine), Presi-

The WJA Congresses provide a unique opportunity for new and old friendship from around the world.

Here Past President Lucio Ghia and his wife Saveria (Italy) greet President Ronald M. Greenberg

(USA).
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The WJA elected Valeriy Yevdokymov president
of the Board of Governors at the close of the
Kyiv Congress.

dent; Alexander Belohldvek (Czech
Republic), First Vice-President; Paata
Tsnobiladze (Georgia), Second Vice-
President; Kim Quarles (USA), Third
Vice-President; Deon H. van Zyl (South
Africa), President for Africa; Luis Eduar-
do Boffi Carri Perez (Argentina), Presi-
dent for Americas; Gemma L. Tablate
(Philippines), President for Asia; Enrica
Ghia (Italy), President for Europe; Olek-
sandr Paseniuk, (Ukraine); President
for CIS Countries; Bola A. Ajibola (Ni-
geria), President, WAJ; Klaus-Giienter
Neumann, (Germany), President,
WAL; Leonardo A. Quisumbing (Phil-
ippines), President, WALP; and Iris
Jones (USA), President, WBA.

The World Jurist Association wishes to
thank Valeriy Yevdokimov and the Union
of Lawyers for hosting the 23rd Biennial
Congress, without their tireless efforts, and
the assistance of the many student volun-

teers this program would not have been

possible. Additionally we thank each of
our speakers, moderators and Demonstra-

tion Trial participants, their expertise en-

sured the success of our program. We also
wish to recognize Manuel Alonso of Con-
ference Travel International, the official
WJA Travel Agent; Garry Hunter for pre-

paring the Demonstration Trial materials;

our sponsors, Aerosvit and Chadbourne &
Parke, LLP; and our staff and volunteers,

Folake Ogunyemi, Rachael Gubernick,

and Gita Pancholy
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2009 World Jurist Association Declaration of Appreciation

The World Jurist Association acknowledges and thanks the following individuals
and groups for their support and sponsorship of various events throughout the
Twenty-Third Biennial Congress on the Law of the World:

e Valeriy Yevdokymov, Chair,
Local Host Committee
The Union of Lawyers of Ukraine

S ‘ ' The Hon. Mykola Onishchuk,
Minister of Justice of Ukraine

The Ministry of Justice of Ukraine

The Hon. Leonid Chernovetsky,
Mayor of Kyiv, Ukraine

The Office of the Mayor of Kyiv

The National University
of State Tax Service of Ukraine

Melnyk Petro,
Rector of the National University of State Tax Service

Aerosvit Airlines, The Official Congress Airline
Chadbourne & Parke, LLP
And

The City of Kyiv, Ukraine
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2009 World Jurist
Association Declaration of Kyiv

At this critical juncture humanity is
facing formidable challenges—global
economic downturn; worldwide terror
violence; and civil wars. In many coun-
tries we continue to see egregious viola-
tions of human rights and the negative
impact of worldwide climate change.

It is imperative that:

* International institutions are strength-
ened so that they can play an effective
role in bringing together Member
States for concerted and cooperative
action to address these challenges;

¢ The world community reaffirms the
UN principles, especially regarding
peaceful resolution of international
conflicts and firm commitment to
the protection of human rights and
the rule of law;

* TheMillennium Development Goals
not be compromised;

* The “Responsibility to Protect,” a
norm adopred at the UN World
Summit in the Fall of 2005 be opera-
tionalized;

* The International Criminal Court
become an effective instrument to
ensure universal accountability and
the end of impunity;

* Protection of human rights becomes
a reality; and

* “Burden sharing” be accepted by
States as their solemn responsibility
to meet the needs of refugees and
internally displaced persons.

Resolution on the Developments
and Reforms in the Judiciary

WHEREAS, the administration of jus-
tice is vested in the Judiciary; thus, the
Judiciary is the bastion of democracy,
the guardian of the Constitution and
the rule of law, and the protector of the
peoples’ rights and freedoms;

WHEREAS, the Judiciary is criti-
cally indispensable in achieving and
promoting national stability, progress,
prosperity and peace through the rule
of law; and

WHEREAS, the Judiciary can success-
fully perform the foregoing roles and
duties only if it is independent, effective
and efficient, accountable at all times,
and worthy of the peoples’ trust and
confidence; and it can do so through
programs of judicial reform which insti-
tutionalize these qualities and values;

NOW, THEREFORE, be it resolved by
the Twenty-Third Biennial Congress of
the World Jurist Association to strongly
recommend to all States, especially to
the States represented in the World Ju-
rist Association, that they actively and
vigorously pursue judicial reform pro-
grams that promote and strengthen the
independence and accountability of the
Judiciary, enhance its effectiveness and
efficiency, and preserve the peoples’ trust
and confidence in it through the deliv-
ery of timely, equal, fair and impartial
justice and the pursuit of excellence.

Resolution on Alternative Dispute
Resolution and
Investment Dispute Protecrion

WHEREAS, alternative dispute reso-
lution has evolved to the point where
it is now an accepted form of dispute
resolution in the vast majority of na-
tions; and

WHEREAS, alternative dispute resolu-
tion is particularly well suited for resolv-
ing disputes concerning internation-
al commercial and other private dis-
putes; and

WHEREAS, the success of alternative
dispute resolution is dependent upon
the availability of persons who are
propetly trained in alternative dispute
resolution; and

WHEREAS, the World Jurist Associa-
tion fully supports the use of alternative
dispute resolution;
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NOW THEREFORE, the Twenty-
Third Biennial Congress of the World
Jurist Association calls upon all states
to adopt the necessary procedures to
ensure the continued evolution and
use of alternative dispute resolution
for resolving international commercial
and other private disputes.

Resolution on the
Climate Change Impact

RECOGNIZING the enormity of the
challenge posed by climate change;

ACKNOWLEDGING the 2007 Re-
port of the Intergovernmental Panel
on Climate Change and the influential
Stern Report, concluding that global
atmospheric concentrations of green-
house gases have significantly increased
as a result of human activities;

NOTING that the March 2009 meet-
ing in Copenhagen of scientists from 80
countries reached a consensus that the
situation regarding carbon emissions is
much worse than the projections con-
tained in the 2007 Report;

REALIZING that the developing
countries, especially coastal States and
the least developed countries, will be se-
verely impacted by climate change, with
potentially catastrophic outcomes;

COGNIZANT of the fact that, not-
withstanding the scientific consensus,
the political will is lacking to take ef-
fective action now so as to avert the
potential calamity and its impact upon
future generations;

NOW THEREFORE the World
Jurist Association at its Twenty-Third
Biennial Congress on the Law of the
World resolves that all countries,
rich and poor and large and small,
must demonstrate their resolve to
take concerted, effective action to
combat climate change. The first sig-
nificant step toward accomplishing this
goal is to reach a binding agreement
at the December 2009 Copenhagen

continued on page 12
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Declarations
and Resolutions fom page 11

meeting, with firm commitments and
specific time frames on emissions reduc-
tions beyond 2012, when the Kyoto
Protocol expires; and

CALLS UPON all countries, both
developed and developing, to assume
full responsibility for addressing the
challenge of climate change under the
principle of “Common but Differenti-
ated Responsibilities.”

Resolution on International
Terrorism and Human Rights

RECALLING resolutions adopted at
the WJA’s prior Congresses on inter-
national terrorism, calling it a grave
menace to humanity, which results in
egregious violations of human rights
and is an affront to world order,

b,
RECOGNIZING that international
terrorism constitutes a grave menace to
humanity;

STRESSING the need not'to compro-
mise the protection of human rights
while effectively combating terrorism;

ACKNOWLEDGING that the United
Nations Security Council has taken
steps to prevent and deter acts of terror
violence;

APPRECIATING regional efforts such
as those by the European Union and
the Organization of American States to
address the challenge posed by terrorism
all over the world;

REALIZING that terrorism threatens
all values that humanity cherishes and
which lie at the very core of human-

kind;

REAFFIRMING that terrorism violates
fundamental human rights and is in-
deed a crime against humanity;

NOW THEREFORE the World Jurist
Association at its Twenty-Third Bien-

nial Congress on the Law of the World,
meeting in Kyiv, Ukraine, condemns
all forms of international terrorism
and urges all States to take effective
measures to prevent and deter all
terrorist activities and to bring to
justice the perpetrators and their
accomplices,

URGES the United Nations to expedi-
tiously adopt a comprehensive Conven-
tion against Terrorism, and

CALLS upon all States to take concerted
and effective regional, bilateral and
unilateral actions to combat terrorism
in all its forms.

Resolution on Intellectual
Property Protection
and Enforcement

WHEREAS, protection of intellectual
property rights is critical for fostering
creativity and innovation;

WHEREAS, intellectual property pi-
racy and counterfeiting result in serious
economic consequences, jeopardize
health and safety, finance organized
crime and criminal activity, and limit
incentives for creativity and innova-
tion; and

WHEREAS, certain scholars suggest
a need to broaden the scope of patent
protection for medicines and pharma-
ceuticals in developing States while
others support the adoption of unified
patent standards worldwide;

NOW, THEREFORE, BE IT RE-
SOLVED by the World Jurist Asso-
ciation at its Twenty-Third Biennial
Congress on the Law of the World,
meeting in Kyiv, Ukraine, that the WJA
urges all States:

1. To take effective measures to
strengthen intellectual property pro-
tection and enforcement in accordance
with the rule of law; and

2. To engage in bilateral and mul-
tilateral dialog to achieve the goal

of harmonizing worldwide levels of
patent protection by strengthening
patent protection in developing
countries in accordance with the rule
of law.

Resolution on the Protection
of Rights of the Future
Generations

WHEREAS the rights of living persons
are protected by constitutions and
laws of nations;

WHEREAS the rights of deceased pet-
sons are protected by civil and criminal
laws (i.e. the recognition of last will or
the protection of the reputation of a
decreased person); and

WHEREAS the rights of future genera-
tions are inadequately protected;

NOW THEREFORE, the World
Jurist Association reaffirms the decision
taken in Budapest / Vienna and subse-
quently confirmed in Dublin/Belfast,
that all Nations, and the European
Union, should as a part of their con-
stitutional law, adopt the following
principles:

¢ The Nations of the World declare
that they desire to protect the rights
of future generations by preserving
and improving the conditions that
secure the sustainable existence of
future generations and the right to
provision of an adequate supply of
non-restorable raw materials.

* This means that every generation
has the duty to protect, preserve
and pass on these legally protected
rights as well as to deal responsibly
with all kinds of waste and pollu-
tion and to avoid damage, which
cannot be eliminated or which
can only be eliminated with dis-
proportional effort and/or expendi-
ture.

* The Nations of the World are en-
trusted with the enforcement of
these constitutional principles.
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